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COMES NOW, Defendant-Intervenors Washington State Farm Bureau and Washington
31| state Potato Commission, and files this Motion and Mcmorandum in Support of its Motion to
4 Stay this Court’s Jamuary 22, 2004 Order awarding Injunctive Relief to Plaintiffs pending

g appeal to the Ninth Circuit. The aforementioned Defendant-Intervenors also respectfully
request this Court to modify its Injunctive Order using the suggestions offered in this

memorandum. In support of this Motion, Defendant-Intervenors state the following;

7
L INTRODUCTION
8
On January 22, 2004, this Court issued an Order enjoining the Environmental
0

Protection Agency (“EPA™) from authorizing the use of pesticides, herbicides and fungicides
10 (collectively “chemicals™) on agricultural crops within 20 yards (100 vards for acrial
11 applications) of any “salinon supporting waters” within the range of listed salmon. This
12 Court’s Order should be stayed pending appeal for three reasons, described below in this
brief. First, therc is no evidence that the current use of these chemicals poses a significant
risk to salmon. Second, this Court's Order fails to recognize the enormous damages which

14
farmers will sutfer, and balance that actyal irreparable hann against the little to no potential

15 . . . N . . .
risk of harm to salmon. Last, practical application of this Court's Qrder is not feasible,
16 creating a significant amount of uncertainty for those impacted by it.

17 This Court based its Order on the assumption that all applications of all

18 chemicals at all times and under all circumstances within these buffers posc a significant risk

of harm to salmon. This assumption is based on the EPA's risk asscssment model. This

19
50 assumption is in ervor becanse the EPA’s model is simply inapplicable to Washington State.
Morcover, actual, on-the-ground data regarding the current impact of agricultural chemicals
21
on salmon demonstrates that the chemicals in gquestion rarely even make it into salmon
22

streams at levels that harm individual fish, let alone jeopardize the spocies under the

23 Endangered Species Act, provided the farmer follows the EPA's application instructions. If

24 || MOTION TO STAY AND MODIFY JANUARY vi Me“t?fog‘;g:r‘f;: PLps ,?:;\t‘;
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chemicals are not making it into salmon habitat under current use, then the imposition of a
buffer zone will have no additional benefit for salmon, and an injunction is wonecessary,
Supporting the notion that current chemical use is not harming salmon is the fact that therc
are no documented fish kills nor are there indications of sub-lethal harm in the impacted area
resulting from the proper use of agricultural chemicals.!

T stark contrast, the imposition of buffer zones will have an enormous impact
on farmers in the affected area. Tn most cases, crops acceptable to curreni markels cannot be
produced without the use of chemicals. Even if they could be, crop yields would be impacted
to the point where the farmer's business is no longer profitable, Importantly, this Court's
Order will have impacts far beyond the buffer zone itself: if farmers cannot use chemicals
within the buffer zone, the bufter zone will become a harbor for pests, weeds and disease,
fotcing the farmer to destroy the entire crop or orchard within the buffer zone. Compounding
this problem is the fact that this Court's Order is unworkable in a practical scnse, leaving (he
average farmer at a loss to understand when he is in compliance. The bottom line is that this
Court'’s Order is going to cripple agriculture,

Finally, even if this Court decides not to stay its Order, the Washington Statc
Farm Bureau and the Waushington Statc Potato Commission respectfully requests that this
Court to modify its Order. The facts presented herein demonstrate that the risk of harm to
salmon and the harm suffered by farmers is not the same in all citcumstances, and there are
many opportunities for this Court to relieve, in part, the suffering of farmers without

compromising the protection of salmon. Thus, this Court should modify its Order so that the

In fact, research regarding non-lethal effects of pesticide use rates are orders of

magmtude higher than any rates ever detected in Washington State waters
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EPA and the aftected farmers can have a measure of certainty regarding compliance with the
QOrder.
11. LEGAL STANDARD

A. The Court Retains The Inherent Power To Modify The Terms (4
The Injunctive Order Pending Appeal

Federal Rule of Civil Procedure 62(c) allows a District Court to stay an order of
injunction during the pendency of an appeal. “When an appeal is taken from an interlocutory
or final judgment granting, dissolving, or denying an injunction, the court in its discretion
may suspend, modify, restore, or grant an injunction during the pendency of the appeal upon
such terms as to bond or otherwise as it considers proper for the security of the rights of the
adverse party.” FedR.Civ.P. 62(c). The purpose of this rule is to codify “the inherent
power of courts to make whatever order iz deemed necessary to preserve the status quo and

lo ensure the effectiveness of the eventual judgment.” Tribal Village of Akutan v. Hodel.

850 17.2d 662, 663 (9 Cir. 1988),
B. Standard For Evaluating Stays Of Injunctive Relief
The court considers motions for stays and injunctions pending appeal under a

similar standard as the motion for preliminary injunction. Lopez v. Heeckler, 713 F.2d 1432,

1435 (9" Cir. 1983); scc also Tanakee Springs v, Block, 778 F.2d 1402, 1407 ($™ Cir. 1985);

Nevada_Airlines, Inc. v. Bond, 622 F.2d 1017, 1018 n. 3 (9" Cir. 1980). In deciding a

motion for a stay or injunction pending appeal, the moving party must show either a
combination of probable success on the merits and the possibility of irreparable injury, ot
that scrious questions are raised and the halance of hardships tips sharply in the moving

party’s favor. Rodde v. Bonta, 357 F.3d 988, 994 (9“’ Cir. 2004). These standards are not

treated as two distinct tests, but ruther as a sliding scale representing “a continuum of
equitable discretion whereby the greater the relative hardship to the moving party, the less

probabtlity of success must be shown.” Regents of Univ. of Cal. v. ABC, Inc., 747 [1.2d 511,

Mentor Law Group, PLLC
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515 (9™ Cir. 1984). “The relative hardship to the parties” is the “critical element” 1n deciding

“at which point along the continuum a stay is justificd.” Lopez, 713 F.2d at 1435,
III. ARGUMENT
A. The Terms Of The Current Injunctive Order Are Vagmne And
LUinenforceable Under The Standard Set Forth In Rule 65

Federal Rule of Civil Procedure 65(d) governs the content of injunctive orders
and states: Every order granting an injunction . . . shall set forth the reasons for its issuance;
shall be speeific in terms; shall describe in reasonable detail, and not by reference to the
complaint or other document, the act or acts sought to be restrained, and is binding only upon
the parties to the action . . . and upon those persons in active concert or participation with
them who receive actual notice of the order by personal service or otherwise,

Fed R.Civ.P. 65(d). These provisions “are no mere technical requirements. The
rule was designed to prevent uncertainty and confusion on the part of those faced with
injunctive orders, and avoid the possible founding of a contempt citation on a decree too

vaguc to be understood.” Schmidt v. Lessard, 414 U.S. 473 (1974); see also Int'l

Longshoremen’s Ass’n v. Philadelphia Marine Trade Ass’n, 389 U.5. 64, 76 (1967) (“The

judicial contempt power is a potent weapon. When it is founded on a decree too vague to be
understood, it can be a deadly one. Congress responcled to that danger by requiring that a
tederal court frame its orders so that those who must obey them will know what the court

intends to require and what it means to forbid.”).

1. Because the practical effect of the injunctive order restricts the
actions of individual landowners who are not a party this litigation, the order violates
rule 65

The Order cnjoins the EPA’s authorization of any chemical identificd in

Section 1 of the Order for use within the buffer zoncs. Dkt. No.224, Order, p. 4. However,
the effect of the Order, is to prevent any individual from applying the chemical subjcet to this
Order within the buffer zones. See Exhibit 1. The practical effect of this injunctive order,

therelore, restricts the actions of individuals who were not parties to this lawsuit by placing
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the onus on the landowner or farmer to determine whether their actions fall within the scope
of the injunction. In this respect, landowners, rather than the EPA, are responsible for
implementing the terms of the injunction. This places a significant and impossible burden on
the landowners®.

2. Even if the order can bind individual landowners, the terms of the
order are unreasonably vague and fail to put the landowner on notice of acts prohibited
by the order

The Ninth Circuit requires that ““the language of injunctions . . . be reasonably
clear 0 that ordinary persons will know precisely what action is proscribed.”” Portland

Feminizst Women’s Health Center v. Advocates For Lifc, Inc., 859 F.2d 681, 685 (9thCir.

1988) guoting United States v. Holtzman, 762 F.2d 720,726 (9™ Cir. 1985). This reflects a

basic principle built into Rule 65, that “those against whom an injunction is issued should
recelve tatr and precisely drawn notice of what the injunction actually prohibits.” Granny

Goose Foods, Inc., v, Brotherhood of Teamsters, 415 U.8. 423, 444 (1974). In deciding

2 Forcing individual landowners to interpret and comply with the terms of the Order may|

violate Rule 65(d) because the Order may only bind “the parties to the action, their officers,
agents, servants, employecs, and atforneys, and . . . those persons in active concert of
participation with them who receive actual noticc of the Order by personal service or otherwise.”
Fed. R.Civ.P. 65(d). “A court ordinarily does not have the power to issue an order against o
persen who is not a party and over whom it has not acquired in personam jurisdiction,” (1Al
Charles Alan Wright et. al., Fed. Prac, & Prog. Civ.2d § 2956 (2002); sec also Morcland v. Behl
Civ. No. 92-1238, 1995 WL 150579, p. 4 (N.D.Cal. Mar. 22, 1995) (“Equitable remedies may

not be passcd on to other alleged wrongdoers in the manner that damages can be passed on 1o
joint tortfeasors or indemnitors by way of contribution ot indemnification.™); Alemite Mfe. Corp,
v. Staff, 42 F.2d 832, 833 (2"'1 Cir. 1930)("[N]o court can make a decree which will bind any one
but a party; a court of equity is as much linited as a court of law; it cannot lawtully enjoin the

world at large, no matter how broadly it words its decree.”).
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whether an injunction violates Rule 65(d) for vagucncss, “‘the fair notice requirement of
Rule 65(d) must be applied in light of the circumstances surrounding {the injunction’s] entry:
the relief sought by the moving party, the evidence produced at the hearing for the injunction,

and the mischief that the injunction sought to prevent.”” Federal Election Comm'n v.

Furgatch, 869 F.2d 1236, 1263 (9‘]‘ Cir. 1989) quoting United States v. Christie Industries,

Inc., 465 F.2d 1000,1007 (3™ Cir. 1971).

a. Landowner determination of pesticide inclusion and ESU
boundaries

Since the practical effect of the injunction requires the landowner to ensure that
pesticides are not applied within the buffer zones, it is useful to summarize what the
landowner must do to comply with the Conrt’s Order. The general Order of injunctive relief
prevents any ground application within 20 yards, and aerial application within 100 yards, of
any “salmon supporting waters” within the range of the salmon evolutionary significant units
(“ESUs"} as identified by National Marine Fisheries Service (“NMF S”)3 in it3 critical habitat
designation. Dkt. No. 224, Order, p. 4. The NMFS took a watershed approach to designating

critical habitat by including habitat within the historical range for cach listed species.?

3 Since the initiation of this litigation, the NMFS has changed its name to NOAA-

Fisherics. For purposes of consistency, this brief will continuc to refer to the agency as NMFS.

4 The critical habitat designations for salmonid species have since been revoked. See

National Association of Home Builders et al. v. Evang, Case No. 1:00-CV-02799 (Consent
Deceree, D.D.C, April 30, 2002).  Although in many cases, courts allow critical habitat
designations to be enforced pending completion of new critical habitat (e.g. Natural Resources
Defense Council v. U.S. DOI, 275 F.8upp. 2d 1136 (C.D. Cal. 2002), such stay of the vacature

of enitical habitat for salmon species has not been issued by the court.
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Critical Habitat for 19 Evelutionarily Significant United of Salmon and Steclhead in

Washington, Oregon Idaho, and Califormiy, 635 F.R. 7764, 7764 (Feb. 16, 2000). For a given

ESU, critical habitat encompasscs all accessible reaches of all rivers in the watershed, and
includes “all waterways, substrate, and adjacent riparian zones below loengstanding, naturally
impassable barriers.” 1d. Although the term “salmon supporting walers™ is not part of a
“critical habitat™ designation under the Endangered Specics Act (“ESA™), it is defincd as the
area below the ordinary high water mark of all streams, lakes, estuaries, and other water
bodies where salmon arc ordinarily found at some time of year.” Dkt. No, 224, Order, p. 4.
In Washington, the “salmon supporting waters” are identified by StreamNet, and include all

streams contained on maps of 1:100,000 scate that may support salmon during one or more

phases of its life cycle, based on species distribution data.’ See Fxhibit 2.

To comply with the terms of the Order, the lundowner must first determine
the chemical is subject to the terms of the Order. For those chemicals that the EPA has
determined will either have “no cffect” or are “not likely to adversely affect” (“NLAA™) a
listed species, the buffer zones do not apply and there are no restrictions on usage aside from
thosc listed on the product label. Dkt. No. 224, Order, p. 4. These effects determinations are

tade for each ESU. Critical habitat is also geographically designated for each ESU, and

i The StreamNet databasc is a cooperative venture of stute and tribal fish and wildlife

agencies in the Pacific Northwest and is administered by the Pacific States Manne Fisheries
Commission. [t is accessible at; http://www.streamnct.org. StreamNet has nol been through the

critical habitat analysis substantive or procedural requirements mandated by the ESA.
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these critical habitat boundarics for various ESUs may overtap.” Therefore, the landowner
must first identify whether his property is located alongside any of the listed ESUs, and
whether the active ingredient has received a “no effect” or NLAA determination for each
listed salmon BSU.

As of January 24, 2004, 13 active ingredients have received “no etfect”
determinations for all salmon ESUs and are therefore excluded from the injunctive Order®
Id. Additionally, 19 pesticides have also rcceived a “no effect” determination in at least one
of the ESUs. 1d., Exhibit 1. Thus, unless the intended use pesticide has received either a
“no cifect” or NLAA determination for each of the ESUs applicable to the farmer’s land, the
landowner may not apply a particular pesticide.

For example, chlorpyrifos is an insecticide that is very important for
Washington’s crops including: apples, cherries, pears, onions, grapes and swect corn.
Exhibit 3. If a farmer in the lower Columbia River wants to apply chlorpyrifos to his crops,
the farmer must first determine how many ESUs encompasses his property. [n this case,

NMFS has identified three ESUs in the mid-Columbia River: steelhead, chinook salmon, and

6 Each listed species has the following number of ESUs at issue in this injunctive Order:

Steelhead: 10 ESUs; Chinook Salmon: 9 ESUs; Coho Calmon: 3 ESUs; Chum Salmon: 2 ESUs;
and Sockcye Salmon: 2 ESUs.

! This information can be obtained through the National Oceanic and Atmospheric

Administration (NOAA) at: htip://www.nwr.noaa.gov/1 salmon/salmesa/mapswitc.htm.

B The 13 active ingredients not subject to this Order are: alachlor, atrazine, bentazon,

dicamba, dichlobenil, iprodione, norflurazon, paraquat dichloride, pebulate, simavine, terbacil,

thiodicarb, and triclopyr TEA,
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chum salmon. The EPA has made a “no effect” dotermination for the use of chlorpyrifos
relative to chumn salmon, and a NLAA determination for the usc of chlorpyrifos relative to
chinook salmon. However, the EPA has not yet made a determination for the use of
chlorpyrifos relative to steelhead. The Order, therefore, currently precludes the landowner
from applying chlorpyrifos to his orchards, within the ESU designated for the steethead ESU.
Thus, to determine whether the injunction applies, the grower must determine the geographic
location of all ESUs, considering those boundarics may overlap.  This is an extremely
difficull task and great burden tor most farmers.

b. Landowner wunderstanding of EPA’s NLAA or “no effect”
determinations

Adding to this confusion is the current method by which an individual must
determine whether the EPA has given a “no effect” or NLAA determination for the proposed
chemical in relation to each salmon ESU. The Order directs an individual to the charls
attached as Exhibits 1 and 2. However, the format of the charts is very confusing, becanse
the information is not comprehensive. Rather, the chemicals receiving a “no effect”
determination arc scparatcd from thosc rceeiving a NLAA determination, requiring an
individual to consult two lists for each applicable salmon ESU. Furthermore, each list is
further broken down into listed salmon ESUs, and becauge the ESUs may overlap, an
individual will likely be required to determine the pesticide’s status with respect to several
different ESUs. See Dkt. No. 224, Order, Exhibits 1-2. Apgain, this is a very heavy burden
for fanmers.

¢. Landowner determination of “Salmon Supporting Waters™

Once the landowner determines whether the proposed chemical use is subject to
the lerms of this Order by determining {1) whether his land is located within one or more

Mentor Law GGroup, PLLC
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ESUs, and (2) whether there has been cither a “no effect” or NLAA determination made as to
each ESU, the landowner must then determine whether the water body is considercd “salmon
supporting watcrs.” The Order defines “salmon supporting waters™ as “the area below the
ordinary high water mark of all streams, lakes, estuarics, and other water bodics wherc
salmon are ordinarily found at some time of the year,” Dkt. No, 224, Order, p. 4. The Order
wlentities the StreamMNet database as the source for identifying which particular waterbodies
arc capable ol supporting salmon, and thus the buffer zone requirements.

The Order references StreamNet hecause telying selely on the NMFS?

designations would prevent pesticide use on many waterways which are otherwise

inaccessible to salmon.” Because the Order attempts to prevent chemical use to areas where

salmon are “ordinarily found,” a landowner who detettmines his property falls within one of
the ESUs must then access the StreamNet dutabase to determine if the particular stretch is
considered “salmon supporting waters.” See Dkt. No, 217, pp.4-5. This presupposes that the
landowner (1) has access to the Internet to access the NMFS and StreamNet databases, (2) is
reasonably proficient in understanding how the NMFS8™ ESU designations work in relation to
the StreamNet database of “salmon supporting waters,” (3} can identify his land where the
pesticides are intended for usc with sufficient geographic accuracy (by using a global
positioning sensor (“GPS”) tool for instance) to find the corresponding description on both
the NMFS and StreamNet databases, and (4) can interpret the databases in a manner that

accurately complics with this Order.

9

This is because the NMFS designated many more streams as critical habitat than those

streams actually nsed by the fish.
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StreamNet does not provide a very user-fendly search engine.  For example,
landowners can only run a distribution query for cach individual listed species in a given
location, Additionally, although the Order states the injunction applies only to those streams
identified by StreamNet as “salmon supporting streams,” StreamNet itself describes the
limitations of this approach. The StreamNet databasc covers only those streams contained on
maps at the 1:100,000 scale. However salmon and steelhead may be present in many smaller
waterbodies, yet those waterbodies are not defined by StreamNet as “salmon supporting
waters,” See¢ Exhibit 2. Thus, StreamNet advises individuals attempting to usc the databasc
to further consult Washington State’s Fish and Wildlife Department and further refine their
inquiry using maps at the 1:24,000 scale. Id.

To show the difficulty that farmers would have in using the datahases, two of
the declarants have attempted to comprehend the Order and te navigate the StreamNet
databage, without success. Knutzen Decl. § 15; Nelson Decl. 4 16. Neither declarant stated
they had referenced the NMFS ESU listings prior to accessing the StreamNet database. This
omission indicates that these declarants were unaware that the terms of the Order requires
them to first consult the NMFS designations before overlaying the StreamNct database.
Although the Order specially limits injunctive relief to those streams listed in StreamNet’s
database, the StreamNet user instructions specifically encourage individuals to further refine
their search prior to applying chemicals subject to the Order. Thus, even if a landowner can
understand how these two databases (the NMFS ESU geographical boundaries and
StreamNet) interact and ¢an navigate around the databascs, the landowner is then advised to

consult a third source, the Washington State Department of Fish and Wildlife. This final step
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15 not contemplated by the tenns of the Order, and its inclusion in the StreamNet database
adds to the confusion.

The Order’s reference to the “ordinary high water mark” is also confusing, Dkt
No, 224, Order, p. 4. The Order ncither defines the “ordinary high water mark™ nor provides
any user-friendly reference for a landowner to determine where the “ordinary high water
mark™ lics. While the omigsion may appear minor, as shown in the aftached declarations, a
difterence of a few feet is, in fact, substantial. See e.g. Hanson Decl. 4 11; Berdan Decl.
11; Peterson Decl. 9 6; Estes Decl. 2. Tn many cases, the difference a few feel makes to a
raarginal growing operation can affect averall profitability, Leaving such vague terms
undefined by the Order, and failing to provide landowners with any scnse of wherc the
“ordinary high water mark™ is in rclation to their property, subjects the landowner to
uncertainty and liability for failing to adhere the Order.

The Order further dirccts the EPA to notity a variety of persons who sell,
distribute and use pesticides of the terms of this Order, To datc, the EPA has made all of the
relevant court Orders available on jts websitc and has published a Federal Register notice
informing the general public about the terms of the QOrder See

http://www.epa.govioppfead l/endangere/wie/index.html. The EPA is also in the process of

developing a web-based system that will delineate the waters and pesticides addressed by the

Order. See http://www.epa.gov/opptead l/endanger/wtc/gs-as.htm. However, the EPA has

not given any cstimate as to when such a web-based system will be useable, and until such
time, an individual is requircd to consult the Order, the NMFS website, the StreamNet

databasc and the Washington State Dcpartment of Fish and Wildlife website in order to
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ensure complisnce, Again, the current Order presupposes that the individual landowner has
the Internet access, and can navigate around websites.

3 The Order impermissibly defines the scope of the injunction by
reference to sources outside the document

“Rule 65(d) reflects Congress’ concern with the dangers inherent in the threat of
a contempl citation for violation of an order so vague that an cnjoined party may unwittingly
and unintentionally transcend s bounds,” and the requirement that the prohibited or
mandated conduct not be described merely by reference to another document is designed o
enhance the ability of affected persons to ascertain what acts are forbidden or required.”

Goldic Electrical Ine. v. Loto Corp,, Civ. No. 01-7103, 2001 WL 1511811 (2™ Cir. Nov. 27,

2001) quoting Sanders v. Air Line Pilots Ass’n Int’], 473 F.2d 244, 247 (2" Cir. 1972).

Currently, the terms of the Order require an individual to consult both the
NMFS wcbsite to determine the boundaries of the salmon ESUs and the StreamNet database
to determine whether the particular waterbody is “salmon supporting waters.” References in
the Order to these outside sources violates Rule 65. As previously stated, the StreamNet
database also encourages individuals to consult the Washington State Department of Fish and
Wildlite, an action neither contemplated nor mandated by the Order's current terms. Because
terms such as “salmon ESU™ and “salmon supporting waters” are not sclf-explanatory to
those landowners hound by the Order in a practical sensc, and require reference to sources

outside the Qrder, the Order violates Rule 65.

B. The Effect Of The Order Will Irreparably Harm Washington State
Growers
1. The importance of Washington State’s agricultural industry
Agrculture accounts for 13% of Washington State’s 223 billion dollar

economy. Exhibit 4. For every one dollar of agricultural raw product, an additional four lo
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six dollars are generated as the products move through processing and marketing channels to
reach the consumer. Id. Washington Statc Icads the nation’s production in red raspbemes
(87.8%); hops (74.4%),; specarmint o1l {74.4%); wrinkled sced peas (65.6%); apples (60.2%);
concord grapes (51.8%); sweet cherries (48%); pears (44.9%); lentils (41.9%); peppermint
oil (35.2%); processing carrots (34.5%); tart cherries (32.8%); niagara grapes (32.4%); and
processing sweet corn (29.2). Id. Washington Statc is second in the nation’s production of
asparapus (33.7%); dry edible peas (31.4%); fall potatoes (22.3%); processing green peas
{21.6%); and apricots (5.4%). ld. Washington State ranks third for production of dry onions,
wheat, prunes and plums, and fourth in the nation for production of barley, strawberries and
peaches. 1d.

In 2002, there were 39,000 farms in Washington State with an average size of
403 acres. Id. Small farm operations predominate, with 24,600 farms generating sales
between 51,000 and $9,999 in 2002. I[d. Average net fann income in 1997, including
goverminent payments, totaled only $19,510. Id. However, a Washington State grower will
also generatc approximately $138,001 in cash receipts, most of which 1s reinvested in local
busincss to cover production and farm expenses. Id. Washington and Oregon growing
operations also provided employment for a combined total of between 48,000 and 110,000
workers in 2003, Exhibit 5.

2. Chemical use and integrated pest management methods

The Federal Insecticide, Fungicide and Rodenticide Act (“FIFRA™) recognizes
the importance of chemicals to the continued production of food and fiber as well as for the
prevention of discase. H.R. Rep. No. 939, 1998 U.S.C.C.A.N. 3474, 3475. DBecause all

chemical use 1s the result of individual decision making, to understand the dimensions of any
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chemical usage, one must recognize the economic reasons underlying the decision to use any
chemical. Becanse chemicals are expensive, growers usc chemicals only when it makes
economic sense, i.6. there is a sufficient increase in crop yield, including crop quality, to
justify the additional cost of the chemical.'® Andrew P. Morriss & Roger E. Meiners, Market

Principles for Pesticides, 28 Wm. & Mary Envtl. L. & Pol'y Rev. 35, 40 (2003).“ Several of

the declarants specifically noted that the high cost of the chemicals acts as a natural
constraint or a limiting facior in the decision to use chemicals. Hanson Decl. 4 5; L. Peterson
Decl. 9 5; C. Petersen Decl. 4 5. Chemicals arc also used as a form of insurance against risk
in an industry which is gencrally characterized with low profit margins.'> E. Meiners, 28
Wm. & Mary Envtl, L. & Pol'y Rev. at 43. Risk avoidance comes in many forms. For
example, chemicals are used to ensure that Mr. Hanson’s cherry crop will meet the strict

packinghouse and export standards. Hanson Decl. 9§ 8, Because the majority of his cherry

10 David Pimental et al., Environmental and Economic Effects of Reduging Pesticide Use in

Agriculture, 46 Aptic., Ecosystem & Env’t 273, 274 (1993) (“Dollar returns for the direct
henefits to farmers have been estimated to range from $3 to $5 for every $1 invested in the use of
pesticides . .. 7).

' For example, a 2000 survey of Washington orchard pest management practices includes

an appendix of the average cost per acre for each pesticide used. See Exhibit 6. Although the
actual costs vary widely, on average, an orchard grower in Washington State spends between
$30-50/acre for chemical application,

2 Sce 1.D, Mumtford, A Study of Sugar Beet Growers’ Pest Control Decisions, 97 Annals

Applied Biology 243, 248 (1981) (“Insurance was the principle reason for using insecticides for

44 of the farmers interviewed [of 607"); seg also Craig D. Ostecn, The Policy and Economic

Issues of Pest Control and Energy Use, in Energy in Plant Nutrition and Pest Control 271-72

(Zane R. Helsel ed., 1987) (discussing impact of risk aversion on pesticide use),
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trees fall within the butfer zone, foregoing the use of chemicals on his cherry crop increases
Mr. Hanson's reliance on his apple crop to generate income. The decrease in crop variability
inercases personal risk in a market subject to fluctuating conditions. Hanson Decl. § 11, For
Mr. Jacobs, the use of chemicals to control weeds and pests in the huffer zone is critical to
engure that the remainder of the crop meets export standards. Jacobs Decl. § 9. If weeds or
pests infiltrate the crop, timothy hay generating $1,000/acre on the export market will only
generate between $1350-200/acre as low grade feeder material. Jacobs Decl. 4 9.

Finatly, forgoing the use of chemicals also inherently involves trade offs. For
example, if herbicides cannot be used to control weeds in the buffer zone, one alternative is
to incrcase the amount of tillage. Jacobs Decl. § 9. However, when the buffer zones are
tilled, there is no root system to hold the soil in place. Tillage disturbs the soil, leading to

increased sediment manoff. NMFS, An Ecosystem Approach to Salmonid Conservation,

§1.5.3(Dec.1996)s¢e http://www.nwr.noaa.gov/ lhabeon/habweb/habpuide/ManTech/chap Lhim.

Increased scdimentation damages salmon spawning grounds. Certainly such unintended
congequence was not envisioned by the Court’s injunction.

Agrcultural growers have made great strides in the past several years to reduce
their use of chemicals with increasing reliance on alternative methods of pest management,
Washington State growers in particular have embraced these altemative methods, as
evidenced by a 2000 survey of orchard growers, Exhibit 6. The study found that the
majority of growers are both significantly reducing chemical use while simultaneously
engaging in greater usc of alternative, environmentally-friendly pest management practices.

Id., available at: http//opus tirec wsy edu/~wjones/Survey2000/ Apple Reporthtml. For

cxample, a recent Washington State study of alternative pest management methods in pear
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orchards in the Wenatchee Valley found that a successful transition to “soft™ pest

management techniques was dependant on the attributes of the surrounding landscape. Thus,

the success of “soft” pest management techniques varies depending on the particular
characteristics of the land at issue so simply are not a viable alternative to chemical use. Sece
Exhibit 7. Furthermore, “soft” chemical methods result in higher pest populations in the first
year and subjcct growers to increased risk. Id.

Some of the declarants also report they are actively involved in exploring ways
to reduce chemical impact on salmon, Miller Decl.y 12 (volunteered for a sludy of spray
vverdrift). Twoe of the declarants are members of local boards designed to improve salmon
habitat. Eslinger Decl. § 11 (member of county advisory board for salmon recovery); C.
Petersen Decl. § 11 (member of Entiat Watershed Planning Unit created to address 1ssues of
water quality and salmon recovery). Clearly these declarations show that Washington
farmers ure already working to maintain healthy salmon populations, thus they should not be
with this injunction.

3. The chemical use restrictipns within the buffer zomes will take
agricultural land out of production and destroy many family farmers

a. Orchard Jand must be taken out of production

Several of the chemicals subject to the injunctive Order are critical for
use in archard crops. For example, azinphos-methyl (Guthion) (hereinafter “AZM™) is an
insecticide used primarnily as a foliar application apainst leaf feeding insects and is
congidered critical to orchard growers, Exhibit 3, This chemical is applied from the ground

to approximately 70% of the apple trecs in Washington State, primanly applied in late spring
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" 1d. AZM has been used for over 30 years, to hclp protect apple trees from

and suwimuner.
codling moth (Cydia pomonella) infestation. Exhibit 10, p. 19, Without effective control,
growers’ losses can range from 50-90% of the crop. Id.

In June, 2002, the EPA voluntarily lowered the amount of allowablc use of
AZM per apple tree, citing unreasonable risks to wildlife as partial justification for ils
action. ' Azinphos-Methyl, Revocation and Lowering of Certain Tolerances, 65 F.R. 38748,
38749 (June 22, 2002). As a result of these increased restrictions, less-dangerous substitute
insecticides such as phosmet (Imidan) have become increasingly important {o orchard
growers. Phosmet (Imidan) is an insecticide applied to apple trees in September, used to

control the coddling moth. Bryson Decl. 4 5. Chlorpyrifos (Lorsban, Durshan} is another

important ingecticide used on 68% of the apple trees in Washington State to control the great

mealy bug population and is primarily applied during the spring."” Exhibit 3. While the pest

is slow to spread from orchard to orchard, once established, the infestation is difficult to
cradicatc. Exhibit 10, p. 19. Malathion (Cythion) is an insccticide applied by air to cherry
trees to control cherry fruit fly infestation. Berdan Decl. § 5; Bryson Decl. § 5. Carbaryl
(Sevin) 13 an insecticide applicd by ground between April and May for chemical thinning and
pest control. C. Estes Decl. 5. As a pest control agent, Carbaryl is only used if malathion

has not proved cffective in controlling fruit fly populations. Bryson Decl. 1 5.

3 Azinphos-methyl is also used intensively on cherry (72%) and pear (46%5) trees. Td.

4 The EPA also lowered the allowable usc of azinphos-methyl on pear trees, cranberries

and grapes. Id.

15 Chlorpyrifos is also important to Washington’s chetry producers (used on 48% of trees)

and pear producers (used on 33% of trees). Exhibit 3,
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Cost-cffective alternatives are not currently available for several of thesc
widely-used chemicals. For example, while there are alternatives available for both AZM
and carbaryl, thesc alternatives are more expensive and/or less effective. L. Peterson Decl.
& Both methoxyfenozide (Intrepid) and acetamiprid (Assail) are considered alternatives to
AZM vet are still largely untested locally and have produced inconsistent resulls, C.
Petersen Decl, § 8. Likcwisc, there is an expenmental altemative to Cythion but it is not yet
commercially available, it is expected to be morc expensive, and requires more frequent
applications. Berdan Decl, 1 8. These more expensive altermatives reducc the grower’s net
profits, and less effective substitutes will often require more applications to achieve the same
level of effectiveness.'® L. Peterson Decl. 4 8. The use of these substitutes also increases the
grower’s risk that the end product will not meet strict packinghouse or export standards, I.
Peterson Decl. 4 10. There are mynad other unintended conscquences of applying less
effective chemicals, including: additional man-hours required for extra applications,
additional fiel consumption, and increased wear and tear on farm machinery. L. Peterson
Decl. q 8.

To understand the nature of harm this Order imposes on orchard growers, onc
tust only look to the nature of the crop grown. First, an orchard crop requires an enormous
up front invesiment of both time and money to establish income-producing trecs. Sce C.
Estes Decl. § 9, Second, lcaving the trees untreated within the buffer zones would allow

pests to colonize and disease to infest those trees while establishing a base from which to

i6 . @ . " f | f
Organic growers spray “soft chemicals” five (5) times more often than conveational

growers, Sandidge Dccl. 8.
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attack adjacent trees. L. Pcterson Decl, §9. Because the trees within the butfer zones would
cffectively create a safe-haven for the orchard industry’s most damaging pests and disease,
all trees within the buffer zones would need to be immediately removed to insurc the health
of the remaining trees,

The irrcparable harm is exemplified by Dennis Berdan’s declaration. Mr.
Berdan owns 32 acres of orchards in Chelan County, where he grows 11 acres of apples and
19 acres of cherries. Berdan Dec], § 2. Cythion is applied actially to cherry trecs in June and
July to prevent fruit fly infestation thercby subjecting Mr, Berdan to the 100 yard aerial (300
toot) buffer zone. Id. 6. As a further precaution, aerial spray applicators have established a
500 foot no spray zone around waterbodies to ensure proper compliance with the Court’s
Order. Id. ¥ 6; Bryson Decl. § 11. What this means for Mr. Berdan is that hig entire crop of
cherrics (19 acres) falls within a no-spray zone. Id.  11. Because Mr. Berdan cannot
aerially spray Cythion and therefore cannot prevent infestations of the cherry fruit fly, Mr.
Berdan will not be able to grow his cherry crop which produced a $140,000 rcturn on his
mvestment last year. Id. Furthermore, as 60% of the land is devoted to cherty trees, and
R0% of Mr. Berdan’s yearly income is derived from farming, the effects of the injunctive
Ordcr will be catastrophic to his growing operations. Id. 9 2.

Several other declarants who grow orchard crops will also be severely and
adverscly affected by the imposition of the buffer zones. See Hanson Decl. § 6 (of his 7
acres of cherry trees, 2 acres (approximately 30%) fall within the 20 yard buffer zone); L.
Peterson Decl. 4 6 (of his 40 acres of apple and pear trees, 5 acres (20%) fall within the 20
vard buffer zone); J. Estes Decl. § 2 (of her 21 acres of orchard trees, 2-3 acres
(approximately12%) fall within the 20 yard bufter zone); C. Petersen Deel. ¥ 6 (of hig 68
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acres, 3.5 acres (approximately 5%) fall within the 20 yard buffer zone and 17 acres (25%)
fall within the 100 yard buffer vone); Bryson Decl. 1 6 {(because malathion must be applicd
by air to the 12 acres of orchard trees he owns, approximately 25% of his property falls
within the 100 yard buffer zonc); Miller Decl, § 6 (ofhiS 50 acres, 5 acres (10%) falls within
the 20 yard buffer zone). Because removal of orchard trees within the buffer zone is the only
way to ensurc the quality of the remaining orchard crop, the orchard growers will sulTer
immediate and irreparable harm this coming year, even if all of these chemicals are
subsequently given “no effect” or NLAA detenminations.

Finally, the removal of all orchard trees within the buffer zones results in an
immediatc loss of both capital investment and future income. For example, the Order will
force Mr. Sandidge to remove 11 acres of pear trees that were recently planted, constituting a
loss of over $3,700 in capital investment. Sandidge Decl. 4 1. Mr. Petersen states that the
removal of orchard trees within the 20 yard buffer zone will result in the future loss of
$130,000 over the productive life of the trees. C. Petersen Decl. 9. Mr. Berdan notes that
most of his cherry trees that will have to be removed to comply with this Order are eight
ycars old and are just starting to bear a marketable crop. Berdan Decl. 9.

These losses are even more tremendous when one considers the value per acre
these crops represent. While one acre of Washington State farmland is worth approximately
$1,290, the value per acre of orchard crops is significantly higher. Exhibit 4. For instan.cej
sweet cherries are worth $5,729 per acre, apples are worth $6,249 per acre, and peaches are
worth $7,935 per acre. Id.

Some of the orchard growers have specifically attempted to establish alternative

crops without success. For example, Mr. Sandidge has planted experimental crops of wheat,
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corn and grapes on four vacant acres of his property throughout the past four years.

Sandidge Dccl. § 8. However, the local climate and s0il conditions prevent these crops from

heing grown in a cost-cffective manner, [d.; see also Eslinger Decl. ¥ 8; Jacobs Decl. § 8,

Establishing alternative crops in some instances s also cost-prohibitive. Mr. Berdan states
that removing his orchard trees in order to plant a yearly crop like alfalfa hay would require
him to purchase specialized farm equipment, costing approximately $50,000. Berdan Decl.
9. Therefore, the practical effect of this interim injunctive Order is to force orchard growers
to remove all trees within the buffer zones, losing both their initial capital investments as
well as all future productivity over the life of the trees. Alternative crops cannot be readily
established, and orchard growers face irretrievable loss as a result of this Order, even if every

chemical subsequently reccives a “no effect” or NLAA determination,
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b. Timothy Hay Farmers will be irreparably injured

Kattitas County, Washington leads the state in the production of tmothy hay, a
crop which is primarily exported to Asian markets. Eslinger Decl. 4 9. Several of the
chemicals subject to the injunctive Order are critical to cconomically produce timothy hay in
a manner which meets export standards. For example, several different herbicides may be
applied during the spring and fall to control the spread of grasses and broadleaf weeds.
Among those herbicides commonly used are atrazine, dicamba, 2,4-D and trifluralin
Eslinger Decl. 7 4; Jacobs Decl. 4. With the exception of atrazine, these herbicides may be
applied either by ground or by air. Eslinger Decl, ¥ 5,

The application methods, however, are not alternatives to be used
interchangeably. Once growers begin to irrigate the crop land, ground application is no
longer possible because the ground is too saturated to allow the grower to utilize the tractor
and sprayer without compacting the soil and disturbing the emetrging crop. Id. 7 6.
Futthermore, once the crops reach a certain stage of maturity, ground application by tractor is
impossible without physically damaging the growing crops. Jacobs Decl. 9 5. Therefore,
whilc ground application may be possible in the early spring before irrigation begins and
again in late fall after thc crops are harvested, asrial application is required during the
growing season to prevent crop damage.

The EPA has yet to make an effects determination om either 2,4-D or trifluralin,
and accordingly, the 100-yard buffer zone applies. Exhibit 8. Furthermore, aerial applicators
have increased the margin of safety to 500 feet to ensure compliance with the Order. With
the imposition of the 100-yard bufter zone, Mr. Eslinger estimates that he will be unable to
grow tmothy hay on 166 acres out of 585 acres he currently fanms (approximately 30%). In
a prior assessment of Mr. Jacobs” land which assumed a 200-foot buffer zone, at Icast 50%
fell within the buifer zone. Jacobs Decl. § 6. Since substantially all of Mr. Jacobs* land will
fall within the 300-foot injunctive Order or the 500-foot aerial applicator guidelines, Mr,
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Jacobs will not be able to protect his growing crop against weed infestation in a manner to
meet export standards. This will result in irreparable injury.

c. Farm land must he taken out of production

The Farm Bureauw and Potato Commission present this Court with declarations
from several family-run farm operations that show that the imposition of buffer zones will
either causc substantial economic loss or, make continued fanming operations uneconomical.
Because of the strict packinghouse and export standards, farmers cannot leave crops within
the bufler »ones untreated to scrve as a breeding ground for pests and weeds. Therefore, as a
tesult of this Order, tand within the buffer zones will be unproductive, laying fallow
throughout the growing season. The loss of productive land results in the loss of income and
reduces the overall profitability of the growing operation. However, the land within the
buffer zones cannot be ignored. These areas must still be treated and maintained to prevent
the spread of pests and weeds, further reducing overall profitability.

For example, Mr. Eslinger states that, when the rented farmland within the
buffer zomes are taken out of production, his fixed expenses will increase, while his income
trom harvested crops will decrease. Eslinger Decl. 9 7. His expenses will incrcasc because
in addition to the basc rent which includes the now-fallow buffer zones, the land within the
buffer zones must still be maintained to prevent the spread of weeds, insects, and rodents. Id.
Additionally, for farmers who own the land, the Order effectively prevents them from renting
out the buffer strips for any other agricultural use, reducing overall net profits. Seg Sandidge

Decl. 19; ). Estes Decl. § 9; Bryson Dect. 9; Miller Decl. § 9.

d. Foregoing the use of chemicals will both increase growers’ overhead
cxpenses and reducc the need for seasonal farm labor

As previously stated, because this injunctive Order irreparably harms orchard
growers who will need to remove all orchard trees within the buffer zones, there will be a

reduced nced for seasonal or temporary fanm labor. Mr. Bryson states that if he cannot treat
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his trees with AZM this year, he will need to lay off 25% of his ecmployees. Bryson Decl.
11; scc also Miller Decl. § 11 (2 of 7 employecs will be laid off); Berdan Decl. § 11 (2 of 25
employees will be laid off), Alternative chemicals often requires more frequent applications.
For example, an experimental alternative to Cythion which is applied by ground would
increase labar costs fourfold. Sandidge Decl. ¥ 8. This alternative has also yet to be tested
on a commercial scale. Berdan Decl. 4 &. Furthermore, maintaining the buffor strips
requires additional man-hours to prevent the spread of pests from the non-productive land.
Jacobs Decl. 4 9. Mowing the buffer zones to control weed growth also acts to disperse
weed seeds to productive agricultural lands, and therefore mowing must be used in
combination with other methods to effectively contain weeds and pests. Eslinger Decl, 4 10,
Likewise, increasing tillage to combat weeds requires additional man-hours, Jacobs Decl.

9, substantially harming growers.

4, Irreparably impacting the farmers will, in turn, irreparably affect
farm-dependant communities

The ripple effects of this injunctive Order will fall most heavily on furm-
dependant communities. Tn addition to laying off seasonal employees, reducing the availahle
acreage will harm fertilizer, seed and cquipment dealers, and reduce the growers' need for
agricultural subcontractors, such as chemical applicators. Morrison Decl.  13; Jacobs Deel.
9. The county-wide ctfects of this Order arc cxemplified by Chelan County, where orchard

crops predominate along the main stem of the Entiat and Mad Rivers.” Exhibit 9, p. 3-18.

1 Of the 33.8 miles of the mainstem Entiat River capable of supporting salmonid species,

approximately 6.7 miles of the lower 11.4 miles have orchards adjacent to the river,
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Chelan County has been particularly hard hit over the last 20 years as several employers have
closed local operations. 1d., p. 3-28. The watershed is also predominately public land, with
84.6% under fcderal ownership and only 8.8% in private hands. Id., p. 3-16. One study
conductcd in 1994 determined that .the agricultural/orchard community was the most stable
and enduring industry in the watershed. Id., p. 3-29. With only §% of the watershed in
private hands, and orchards siretching along large portions of the streambanks, the removal
of orchard trees within the buffer zones will have a tremendous impact on the local economy,
resulling in reduced tax revemuie and fost jobs, See also C. Petersen Decl. Y 11; Sandidge
Decl. ¥ 13.

This Order also undennines the efforts of local planning groups such as the
Entiat Watershed Planming Unit. Established in 1993 as a joint effort between local
residents,'® the county conservation district and the U.S. Forest Service, the organization’s
goal is to bring citizens and local officials together in a voluntary manner to find ways of
The Washingion State legislature thereafter passed two bills in 1998, ESHB 2514 and 2496,
which provided grant monies to local planning units to further their conscrvation efforts. 1d.,
p.1-2. This group has: (1) systematically assesscd the current state of the watershed, (2)
identified long-term strategics and goals, (3) proposed future site-specific projects best suited
to improve both water quality and salmon habitat, and (4) identified further steps ncccssary

to begin implementation of these proposed projects, 1d., p. 1-5.

18 Onc of the declarants, Mr. Sandidge, is a member of the Entiat Watershed Planning Unit.

Sandidge Decl. 710.
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Sigmficantly, one of the goals of this planmng umit i that “through the
continued use of eood scicnce, the mission and goals of the group will be met, and with
landowner cooperation during implementation, regulating agencies may not find it ncecssary
to apply *One Size Fits All° regulations to achieve their management objectives for the Entiat
WRIA.” [d. This Court’s blanket injunctive Order undermines years of work by groups
such as the Entiat Watershed Planning Unit whose focus is to find the delicate balance
hetween species proteetion and local needs,

S The potential erop reductions will impact national availability and
the nation’s export market

Washington State leads the nation’s production in several important
crops, such as red raspberries, spearmint, apples, and cherries. Exhibit 4. Because this Order
irreparably harms orchard growers, this Order has the potential to affect the short-term
availability of both apples and cherries, Furthermore, for certain niche crops like red
raspberries and spcarmint, for which Washington State produces the vast majority of the
nation’s supply, this Order also has the potential to affect product availability. Although the
precise effects arc unknown, because these niche crops have a himited market, this naturally
constrains the number of growers who produce them., It would take only a small number of
these growing operations to be affected by the QOrder to impact overall availability of these

niche products.

Furthermorc, as previously explained, a grower capnot forgo aerial chemical
applications within the buffer zones while still producing crops which meet export standards.
For example, if a packinghouse finds even one cherry fruit fly maggot in a crop, the
packinghouse will deem the entire grower’s crop unacceptable. Hanson Decl. ¥ 8; J. Estes

Decl. 4 8. Three instances of cherry ftuit fly maggots will force the packinghouse to shut
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down. Hanson Decl. § 8. Growers of timothy hay compete on a global scale 1o provide hay
to Asian markets. Eshinger Decl. 9 9. This is a very competitive market, and therc are no
alternative chemicals commercially available to treat the hay while still mecting the expont
standards. Eslinger Decl 4 9. Foregoing the use of chemicals on crops planted within the
butter zones is simply not an option. Furthermore, cven if the buffcr zones remain fallow,
the land still must be treated to control the spread of weeds and pests into productive acreage,
Jacobs Decl 4 9. This Order, therefore, substantially increases the risk to growers that their
crops will not meet export or packinghouse standards because their use of chemicals to

protect their maturing crops have been limited by the Order.

6. Farmers often rent crop land adjacent to waterways; if farming is
uneconomical, the land may be subject to future subdivision.

Washington State’s growth management laws, acting in conjunction with thig
Order, give landowners limited opportunitics to develop their land. Designed to promote
orderly development, the growth management laws place several restrictions on a
landowner’s ability to subdivide his land for future development. Growers are frustrated
beeause they are being forced to expend time and money on fallow butfer zoncs which
undercut profit margins while simultaneously being prevented from selling ofl the non-
productive land for other uses. See Berdan Decl. q 13; 1. Estes Deel. 99

Where growers arc able to subdivide agricultural land, development leads to
loss of halntat and increased disturbances along waterways. Development also increascs the
amount of impervious surface material which produces increased runoff, Felsot Decl. 4 10,
Marginal growers in rapidly developing arcas who are irreparably harmead by this Order will

look to subdivision as a way to recoup their investments if farming becomces uneconomical.
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1 For cxample, the Entiat river valley is experiencing a surge tn subdivision development due
2 t¢ an increase in urban residence and/or vacation home construction. [n the final draft report
3 of the Entiat watershed management plan, high-density development on tand adjacent to or
4 || mnear the river was dctermined to be a potential threat to the existing water qualily. Exhibit 9,

5 p. ES-4. This 1s, in fact, happening in the Entiat valley as growers take advantage of

6 favorable economic conditions and sell off their land for devclopment. See Eslinger Decl.

7 7.

8 7. Chemical use allows farmers to produce crops more economically;

9 farmers invest these savings in projects that enhance salmon habitat
o Most of the declarants continue to invest substantial sums of money on
(" improvements designed to reduce water usage, improve water quality, and enhance salmon
(2 habitat. The effect of this Order is to render previous improvement projects within the buffer
3 zones worthless. Furthermore, these effects irreparably harm orchard growers, since all of the
14 trecs within the butfer zone will need to be removed and will constitute an irreparable loss of
15 future income. For cxample, Mr. Hanson spent $3,000 on improved drainage and erosion
16 controls within the buffer zone and will have no way to recoup his investment once the
7 cherry trees within the buffer »one are removed. Hanson Decl, § 1(; see also L. Pcterson
(8 Decl. 4 11 (between $5,000-10,000 lost investment in permanent fed irvigation system); C.
Lo Peterscn Decl, 4 10 (lost investment for wind machines and improved sprinkler systems);
20 Bryson Decl. § 12 (lost investment for windmills and drip irrigation systems).
" This Order will also result in growers forcgoing future improvement projects.
2 For instance, Mr. S8andidge states that he will not likely go forward with plans for improving
53 the water delivery systems within the buffer zome. Sandidge Decl. 9 10. Likewise, Ms. Estes
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1 states that it no longer makes economic sense to install her new low-flow sprinkler system
2 || planned for the bufter zones. J. Estes Decl. q 10.

3 This Order also impacts a grower’s ability to voluntarily undertake salmon-
4 || thabitat enhancement efforts. Because these projects are often performed at the grower's own
5 expense, reducing overall profits through the imposition of buffer zones will eliminate the
f source of funding for future enhancement projects. The type of habitat enhancement projects
7 varics, from simple solutions such as maintaining brush and planting trees along the
8 waterways which provide shade and protective cover to more ambitious projects such as
9 armoring the banks with riprap, building rock weirs, regrading streambanks and physically
14} altering river channels. See¢ Berdan Decl. ¥ 12; L. Pcterson Decl. 4 H; C. Petersen Decl.
11 qL1; Miller Decl. § 12; Eslinger Decl. 9§ L1; Jacobs Decl, § 14,

12

8. Reducing the amount of land available for farming may result in the
13 loss of vested water rights
14 One declarant, Mr. Berdan, expresses concem that this Order may result in the
s loss of his vested watcr rights. Berdan Decl. 9. Most of Washington State’s water rights
(6 are based on the 1917 Water Code, which centralized the administration of water rights
7 based on concepts such as beneficial use, non-interference with prior vested rights, and the
. public interest, See Hallaver v. Spoctrum Properties, Ing,, 18 P.3d 540, 543 (Wash. 2001);
Lo RCW § 90.03.040. llowcver, as with all water rights systems subject to the prior
20 appropriation doctrine, these rights may be lost over time due to non-use. In Washington, the
) state may “reclaim” water rights after five years of non-use. RCW § 90.14.130. This Ordet
- contemplates that it may take the EPA several years to complete its section 7 consultation
23 oblipations with the NMFS. Dkt. No. 224, Order, p. 12 (list of terminating events). For
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growers who own a substaniial portion of land within the butfer vones, the effeci of this
Order will reduce the amount of arable acteage, in turn, reducing the amount of water
divetted to the crops. If the injunctive Order remains in effect for more than five years, these

growers ave at sk of losing their vested water rights. %

C. The Plaintiffs Have Not Demonstrated Jeopardy To Salmonid Species
Certainly, the misapplication of chemicals cun impact salmon habitat. At the
same time however, a variety of other factors also impact salmon and salimon habitat,
including climate, fire, watcr impoundment and diversion, and various human activities such

as timber harvesting, mining, and grazing. As explained by the Federal Caucus:™

The deterioration of the Columbia’s once-numercus fish runs can be traced to the
economic development of the hasin, Forestry, agriculture, mining and wrbanization have
altered or destroyed tributary habitat. IFishing, or harvest, has reduced the number of adult

fish that return to spawn. Some hatcheries have introduced inbreeding and competition, may

19 : - : « :
Although the statutes include a provision which defines “sufficient canse” for non-use,

one of which is the operation of legal proccedings, this can only be raised as an affirmative
defense, meaning the landowner is still subject to the initial relinguishiment determination and
must defend himnself by appealing the determination to the pollution control hearings board. See
RCW §4 90.14.130, 50.14.140.

20 The Federal Caucus is the name given to the nine Foderal agencies that have natural

resource responsibilitics within the Columbia River Basin under the ESA, NMFS, U.S. Fish and
Wildlife Service, Bonneville Power Administration, U.8. Army Corps of Engineers, U.8. Bureau
of Reclamation, Environmental Protection Agency, U.S. Forest Service, Burcau of Land
Management, and Bureau of Indian Affairs. The report is also referred to as the “All-H Paper.”
The document may be accessed at: http://www.salimonrecovery. gov/strategy.shtml.
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have heen a source of discase for wild fish, and have in some cases induced fisheries to
harvest at rates too high for natutal stocks. And hydro power dams on the Columbia and
Snake rivers have blocked and inundated mainstream habitat, altered natural flows, impeded
passage of migrating fish, and created a scries of pools where fish predators reside. . . .
Natural factors, such as ocean conditions and natural predation also influence survival of the

salmon. Federal Caucus, Congervation of Columbig Basin Fish, Fingl Basinwide Salmon

Recovery Strategy, (December, 2000).

In this case, Plaintiffs have sought to enjoin all use of 54 active ingredients
within the buffer zones established by the Order where listed salmonid species arc
historically found within the states of Washington, Oregon, and California. Dkt. No. 224,
Order, p. 4. With onc broad brush stroke, Plaintiffs have essentially charactetized the use of
any chemicals subject to the Order as harmtul to salmon, regardless of the landscape’s
unique physical characteristics. It is at best simplistic to assume that the impacts of chemical
use are always “bad,” as Plaintiffs wish this Court to assume, or that the impacts of chemical

use are the same in all locations and under all conditions.

1. Plaintiffs have failed to show that the section 7 procedural violation
implicates the EPA’s underlying obligation to avoid jeopardizing salmenid species
throungh iis registration process

Section 7 of the ESA contains both procedural and substantive requirements to
which federal agencies must adhere. For example, an agency may fhil to initiate consultation
for activitics which may affiect listed species, warranting an injunction of the activity. Sge

Pacific Rivers Council v. Thomas, 30 F.3d 1050, 1056-57 (9"’ Cir. 1994) (cnjoining Forest

Scrvice management activities until consultation is initiated); Sierrg Club v. Marsh, 816 F.2d

1376, 1389 (9™ Cir. 1987) (enjoining construction of a flood control project “with the

MOTION TO 3TAY AND MODIFY JANUARY
22,2004 ORDER AND MEMORANDUM [N
SUPPORT

32

Mentor Law Group, PLLC
1100 Market Place 'Tower

2025 First Avenue

Seattle, Washingion 98121

TEL 206.4093.2300 FaX 206.493.2310




10

{1

12

13

15

[6

18

19

20

21

22

23

24

Case 2:01-cv-00132-JCC  Document 252-1  Filed 03/17/2004 Page 39 of 57

injunction continuing until such time as consultation is reinitjated.”); Thomas v, Pelerson,

753 1.2d 754, 765 (9™ Cir. 1985) (enjoining the Forest Service from constructing a road prior
to miliating consultation regarding the road’s impact to wolves).  Tmportantly, such
irjunction only applies until such time as consultation is initiated. Id. Once consultation is
initiated, the ESA section 7(a) procedural violation is cured, and the only prohibition against

the action proceeding is a violation of section 7(d). Sierra Club v. Marsh, 816 F.2d at 1389,

Injunctive relief may also be granted for substantive violations of the ESA.
Specifically, an agency may conduct an activity that is deemed to jeopardize the continued
existence of a listed specles. However, this type of injunction is unusual because “jeopardy™
is a legal term of art which cannot occur until NMFS or the Coourt deems it to oceur, usually
upon issuance of a Biological Opinion (“B0O”) , the requirements of which agencies rarely

ignore, See Sierra Clyb v, Marsh, 816 F.2d 1376 (9™ Cir. 1987) (enjoining construction of

part of a flood control project until the Corps of Enginecrs complied with the mitigation
measures stipulated by the FWS’s BO, which concluded that the project would jevpardize the

continued existence of a listed species); Greenpeace v, Nationgl Marine Fishetics Service,

106 F.Supp.2d 1066 {(W.D. Wash. 2000) (enjeining pollock fishing which, according to a
NMES BO, was likcly to jeopardize a listed species).

The Greenpeace opinion cited above stapds for the proposition that an
injunction under section 7 is an appropriate remedy for a substantial procedural violation
which implicates the agency’s mnderlying substantive obligation to ensure its actions do not
“jeopardize” a listed specics. 106 F.Supp.2d at 1073, In that case, the court enjoined
ongoing pollock fishing because the record, including a BO issued by the NMFS, had
determined that pollock fishing would jeopardize the endangered stellar sea lion. Id. at 1077
The court notes: ““the ESA does not require that the government halt al{ activities [during
consultation), unfess intermediate activities violate [section] 7(a)(2),” but “permits non-
Jeopardizing activities, so long as the [s]ection 7(d) mandete is not violated ™ 1d. at 1075, n.

Mentor Law Group, PLLC

MOTION TO STAY AND MODIFY JANUARY .

1100 Market Pl; Towe
22,2004 ORDER AND MEMOQRANDUM IN 33 fé?gtﬁir;feﬁvgm‘;:
SUPPORT Seatrle, Washington 98121

TEL 206.,493.2300 BAX 206.493.2310




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 2:01-cv-00132-JCC  Document 252-1  Filed 03/17/2004 Page 40 of 57

5, quoting North Slope Borough v. Andrus, 486 F.Supp. 332, 357 (D.D.C. 1980) (emphasis

added). Again, agency action may continue once consultation is initiated, provided it does

not jeopardize the species or violate the provisions of section 7(d).
The holding in Bays Legal Fund v. Browner, 828 F.Supp. 102 (D. Mass. [993),

holding in Greenpeace. In Bays, the EPA approved construction of an cutfall tunnel for the
purpose of conveying treated scwage nine miles out into Massachusetts Bay. The EPA had
sought the concurrence of NMFS after producing an ESA section 7 Biological Assessiment
(“BA™) which surmised the discharge of nutrients from the outfall pipe would not likely have
any adverse impacts on listed species, However, after consultation was initiated, but before
NMFS issued a BO pursuant to section 7(b), the EPA awarded contracts to begin
construction on the outfall unnel. Environmental groups sued the EPA secking to enjoin
construction, arguing that the EPA’s NLAA determination did not properly take into account
how increased levels of nutrients from the outfall tunnel would impact listed species. The
plaintiffs offcred affidavits from scveral experts who surmised that increased nitrogen could
fertilize harmful phytoplankton species, which, in turn, could impact the food supply of the
endangered right whale. Id. at 109, The court rcfused to issue an injunction, holding that
there was “no evidence that the comstruction or operation of the outfall tannel is likely to
jeopardize the continued existence of the endangered species in the bays.”™' Id. at 110, The

court noted:

2 Note that the Court analogized the plaintifts’ burden to prove irreparable harm to the

species under a request for preliminary injunction with the plaintiffs’ burden to prove a likcly

adverse impact under a claim for violation of section 7{(a)(2). Id. at 108, n. 13.
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[i]f and when there 18 concrete, scientific evidence that substantiates the likclihood of'a
threat, it will be appropriate to reconsider the wisdom, not to mention the legalily, of the
outfall tunnel as a means of effluent discharge. Until then, however, the ESA does not
require the cessation of activities because of “concerns™ that some may have. Such a grave
response 18 only required by statute when there is a likelihood™ of an adverse impact to
endangered species. Nothing in the experts” affidavits comes near to meeting that standard.
Id. at 109.

Greenpeace and Bays stund for the same proposition: that agency action which

is the subject of consultation may be cnjoined during consultation if such action jeopardizes
the continued existence of a speeics in violation of section 7(a). In Greenpeace, fishing
activity jeopardized the continued existence of sca lions, and was cnjoined. In Bays,
construction and operation of a sewage line did not jeopardize any listed species, and was not
enjoined. Unlike Greenpeace, where the plaintiffs were able to demonstrate likely jeopardy
by rcference to an existing biological opinion, none of the evidence presented by the
Plaintiffs in this casc demonstrate likely jeopardy to salmonid species. Similar to the Bays
case, where the court refuscd to issue an injunction based on speculative evidence offcred by
plaintiffs, the Plaintiffs in this case arc also unable to come forward with credible evidence
which implicates the agency’s substantive obligations under the CSA.

2, The EPA’s generic risk assessment model does not apply to the

conditions in Washington State’s agricultural regions

The Order presupposcs that the section 7 procedural violation presumes harm to

the salmonid specics. For purposes of the ESA, the particular salmon ESU 15 the “species.”

65 Fed.Reg. 7764, 7764. This accords with the notion that the integrity of the salmonid
population is tied to the properties of the population as a whole; with the status of the
reproductive rate serving as the defining characteristic of population health.  Felsot Decl.
13. The ESA requires the various agencics to chsure their actions do not “jeopardize” the

species. 15 U.S.C. § 1536(a)(2). Each salmon ESU is compriscd of several, discretc
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salmonid populations, ‘Therefore, the Order presupposes that the tfailure to consult under
section 7 “presumes jeopardy” to an entire salmon ESU, comprised of several thousand
3 individual fish. “EPA’s own reports document the potentially-significani risks posed by
4 vegistered chemicals to threatencd and endangered salmonids and their habitat.” Dkt No. 73,
5 Order (July 2,2002), p. 15, th. 25, However, because the EPA’s generic risk assessment

model is not applicable to on-the-ground conditions in Washington State, the evidence on

)
, which Plaintiffs’ rely to demonstrate harm, does not, in fact, indicate harm at a level that
would jeopardize a salmon CSU. Simply put, the EPA’s generic risk assessment model does
B
not accurately assess the risk of routine chemical applications by agricultural growers in
9

Washington State to the “species” as defined by the reproductive health of the entire

10 || population.

11 The EPA currently engages in a four-step risk assessment process. The first
12 step entmls identifying the potential hazards for aquatic organisms, including (1) death, or (2)
13 developmental and reproductive cffects. Felsot Decl. 7 14. The second step requires the
14 EPA to conduct dose-rcsponse assessments. . These assessments come m two forms,
5 depending on the nature of the hazard, The LC50 value represents acute toxicity, and the
16 concenlration of chemieals causing a 50% mactality rate it a test population. Felsot Decl.
17 15. To obtain this value, the EPA reviews the available scientific literaturc and selects the
18 most sensitive species, the onc with the lowest LC50 value. Id.  The representative species

19 is exposed to constant but varying rates of chemical concentrations over a period of 48-96

20 hours. Id. To determine the developmental and reproductive cffecis, the EPA utilizes life-
21 cycle tests 1o assess the polential for chronic toxicity. Id. 9 16.  In conducting these life-
27 cycle tests, the EPA selects 4 concentration of chemicals representing a harm threshold that

2 produces no observable adverse effects (“NOAEC”) on the most sensitive specics to assess
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the potential risk. Id. Selecting the most sensitive species ensures a margin of protection
remains for all other species. Id, § 17,

‘The third step focuses on what amount of exposure is expected to causc harm to
the representative species. Here is where the EPA s risk assessment model is absolutely not
representative of any actual condilions in the Pacific Northwest. To estimate exposure, the
EPA uscs a computer simulation modcel that assumes a chemical is being aﬁplicd to a ~25
acre (10 hectarc) field that surrounds a ~2.5 acre (1 hectare) pond that is ~6 feet (2 meters)
deep. Id. 9 18. Furthermore, this model assumes the chemicals are being applied at hoth the
maximum pertmissible rate and at the maximum permissible frequency of use, Id. The EPA
assumes the pond is static, with chemicals primarily being transported into the water via
surface Tunoff. Td. In order to account for spray drifi. the EPA furiher assumes that 1% of
the total ground applications and 5% of the tolal aerial applications will be transporied into
the pond. Id. Tn the initial coarse-scale screening approach, the EPA cslimates
concentrations by assuming no spray drift and a 6-inch rainfall in 24 hours. Id. In its fine-
scale approach, the EPA uses a model that is characteristic of metcorological conditions and
soil properties of selected sitcs in the nation. 1. Note that both models assume the pond is
stagnant. What this means is that the models do not account for chemical dissipation through
ttansport and dilution; rather, chemicals are assumed to degrade only through exposure to
sunlight. Id. By assuming ¢hemicals are applied to a static waterbody, and further assuming
that only exposure to sunlight will degrade the active ingredients, the EPA’s current model
builds in an enormous cushion of safety for even the most sensitive of species in the harshest
of conditions. As will be shown below, this model simply does not compaort to the on-the-

ground conditions in Washington State,

Mecntor Law Group, PLLC

MOTION TO STAY AND MODIFY JANUARY

1100 Mark e Towe
22,2004 ORDER AND MEMORANDUM IN 37 %zgtl‘m-i:cmgm:
SUPPORT Seattle, Washington 98121

TEL 206.433.2300 FAX 206.423.2310




10

11

12

13

14

16

17

18

19

20

21

22

23

24

Case 2:01-cv-00132-JCC  Document 252-1  Filed 03/17/2004 Page 44 of 57

The fourth step is to characterize the level of risk. This is expressed as a ratio of
the estimated cxposure (concentration) to the harm threshold established for the most
sensitive species (either the LCS0 or concentration of chemicals causing no observable
effects in chronic toxicity assessments). Id. q [9. This level of risk is expressed narratively
via various numerical categories that represent levels of concern (“LOC™). 1d. The EPA
concludes that the risk of harm to a generic listed aquatic specics exceeds the LOC when the
risk quotient (*RQ™) for acute toxicity is 0.05 or greater. Id. In other words, the EPA has
built in another safety factor of 20 (1/0.05 = 20} to the LC50 of the most sensitive aquatic
species to assign a risk value. ld. Once the LOC has been triggered, the EPA conducts
further assessments which takc into account the geographic location of the salmon ESU and
the cropping patterns in the vegion. U the EPA detenmines there i a substantial overlap
between the farmland and the ESU, the EPA will issuc a “may likely harm® finding for that
ESU. 1d. § 20.

AZM, the active ingredient i Guthion critical to orchard crops will illustrate
how thc EPA’s model is inapplicable to lecal conditions, producing findings that vastly
overestimate the potential risk to salmonid species. The EPA has issued a “may likcly
affect” finding for the use of AZM for 25 of 26 salmon ESUs; some of these ESUs are
located east of the Cascades. 1d. 4 22. While the basis for the finding assumed that the bulk
of AZM would enter a static pond via surface runoff, the finding does not take the climate
east of the Cascades into proper account. 1d. 23, From March through August, when AZM
is normally applied to orchard trees, there is generally too little rainfall to cause surface
runoft. Id. Furthermore, with the improved water-delivery systems, modern irrigation
methods do not create large return flows capable of transporting the active ingredients into
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the water. In Washington State, nearly 85% of all irngation is by sprinkler or drp/trickle
systems, rather than by gravity flow. 1d. Similarly, west of the Cascades in the summer
months, there is comparatively low rainfall. As a result, irrigation systems also predominate
after May in the western counties. 1d. The EPA has thercfore estimated exposure that is
largely mfluenced by surface runoff, yct runoff is an unlikely transport mechanisim zast of
the Cascades and during the summer months west of the Cascades.

The other source of chemical transport into the watcrways built into the EPA’s
model is spray drift. Since the timing of much chemical applications coincides with the dry
months east of the Cascades, implicit in the Court’s Order is that applicator practices arc
resulting tn chemical entry into waterways via spray drift. Again, EPA’s model assumes that
the volume of receiving waterways arc static. Id. 4 24. Furthermore, the EPA’s model docs
not factor into its harm finding that the waterways are flowing, diluting and dissipating the
active myredients. 1d. 25,

Again using AZM as an example, the EPA’s model predicted peak AZM
concenirations of 13 parts per billion (“ppb™), with a subsequent reduction to 9 ppb after 60
days. Id. 9 25. According to the model, it would take four months to reduce the
concentration of AZM by 50%. Id. However, actual evidence obtained from water quality
sampling belic this prediction. First, the US Geological Survey {*USGS™) water quality
results, upon which Plaintiffs’ rely, found a maximum AZM residuc of only 1 ppb in one
single sample taken. 1d. Second, in studies of Louisiana waterways during the early 1990,
heavy rainfall and subsequent runoff have been associated with AZM residues of tens of ppb.
However, AZM concentralions were reduced to 1-2 ppb within a few days after the injtial
runoft, even in the slow moving waters characteristic of Louisiana canals. 1d. What this
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indicates, is that EPA’s model based on assumptions of static ponds and non-flowing water,
vastly overestimates the risk of exposure, whether due to spray drift or runoff under real-
world conditions. This conclusion is bome out by Plaintiffs’ own evidence, indicating that
the EPA’s risk assessment model grossly exapgerates the potential for AZM exposure when
chemicals are vscd in conformance with the label under real-world conditions. Pertinently,
the EPA itself has recognized the limitations of this medcl, stating:

The applicability of the overall EEC scenang, 1., the 10 hectare watershed
draining into a one hectare farm pond, may not be appropriate for a number of T&E species
living in rivers or lakes. This scenario is intended to provide a “worst-case™ assessment of
EECS, but very many T&E fish do not live in ponds, and very many T&E fish do not have all
of the habitat surrounding their cnvironment treated with a chemical. . . . [Ljarger streams
and lakes will very likely have lower, often considerably lowcer, concentrations of chenicals
due to more dilution by the receiving waters. In addition, where persistence 15 a factor,
streams will tend to carry chemicals away from where they enter into the streams, and the
maodels do not allow for thiz. . . . We can simply qualitatively note that the farm pond maodel
is expected to overestimate EECs in larger bodies of water. W. Erickson & L. Turner, EPA,

Azinphos-methy] Analvsis of Risks to Endanpered and Threatened Salmon and Steelhead

(Tuly 23, 2003).

To summarize, the EPA has built an enormous margin of safety into its effects
determinations. The EPA selects the most sensitive aquatic specics to estimate exposure to
chemicals. When characterizing the level of risk for generic endangered species, the EPA
builds in an additional safety factor of 20 into its “levels of concem.” The risk

characterization assumes chemicals are being applied (o a field surrounding a static pond
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| with interchangeable volume. Such a scenario fails to recognize rapid dissipation of resides
2 || as oceurs under natural conditions, especially in flowing waters. The farm pond model used
3 to estimate chemical exposure is simply not applicable to conditions in the Pacific
4 Northwest. While the generic model may be appropriate in several applications, the regional
5 climatc and landscape actively negate the assumptions underlying the EPA’s model, The
6 EPA recognizes the inherent limitations of the model, stating the farm pond model generally
7 overestmates the risk threshold in all except headwater areas. While the model assumes
& most chemicals enter the waterways through surface runoff, this is not the primary mode of
9 transport in much of Washington State since the growing season generally coincides with the
10 ]| drier months. Furthermore, the model does not account for transport and dilution. The
1l model also does not account for volatilization, a process whereby the water naturally
12 degrades the active ingredients. In balancing claims of irreparable harm, from a theoretical
13 standpoint, Plaintiffs have simply failed to demonstrate that the EPA’s nisk assessment
14 process in designating “levels of concern”™ suggests that the use of chemicals jeopardizes
15 salmon on a species level. In claiming irreparable harm to the fish simply by invoking
16 theoretical calculations, the Plaintiffs have failed to demonstrate jeopardy to salmon on a
17 gpecies level as a result of misunderstanding the severe limitations of the EPA’s nsk

15 assessment model for the Pacific Northwest.

19 3. The Plaintiffs’ evidence does not show that current agricultural
practices harm salmon

20 Stated simply, the Plaintiffs have not come forward with any evidence that

21 indicates that agricultural growers, when using chemicals in conformance with the product

22 labeling requirements, have harmed salmonid species. The general absence of fish kill

23 . : : . .
mncidents in the Pacific Northwest and the low deicction frequency and concentrations of
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chemical residues found in local waterways suggest that current agmcultural pracuces
coupled with an overall reduction in chemical use have adequately protected salmon. 1If
cutrent agricultural practices have not been shown to hamm salmon populations, the
junchive Order imposing buffer zones does not serve to remedy the alleged harm.

The Plaintiffs rely on USGS water quality surveys as cvidence that chemical
residues barm salmon, Plantiffs reliance on these studies are misplaced; these studies
actually support the Farm Burcau’s and Potato Commisgion's contention that apricultural
practices, particularly east of the Cagcades, pose little threat te salmon, To demonstrate, two
of the most allepedly potentially harmful chemicals are those containing chlompyrifos and
AZM. Id. § 29. These active ingredients are used extensively in orchard crops east of the
Cascades. In a water quality study of the Columbia Basin Plateau, the USGS detected
chlorpyrifos in only 9% of the sumples taken, and azinphos-methyl in only 12% of the
samples taken. [d. Furthcemore, where detected, almost every sample had concentrations of
less than 0.1 ppb. Id. Compare these numbers with those developed by the EPA in their
chronic toxicity assessments, remembering that these assessments are based on harm to the
most sensitive aquatic species. The EPA determined there was no obscrvable adverse cifcets
in the most sensitive aquatic species so long as the concentration of AZM did not exceed
0.44 ppb and the coocentration of chlorpyrifos did not exceed 0.57 ppb. Id. East of the
Cascades, in an area where there is little rainfall during the growing season and where these
active ingredients arc intensively used, the actual data obtained by the USGS demonstrate
that the concentrations of these two active ingredicnts are 4-5 times lower than the levels the

EPA considers potentially harmful. Id,
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Likewise, west of the Cascades, where the additional rainfall allows chemicals
to be transported into the waterway by both surface nmot! and spray drift, the USGS found
detectible levels of chlorpyrifos in only 10% of the samples taken from watcrs in the Puget
Sound Basin and 14% of the samples taken from the Willamette Basin. Id. 4 30. There were
no detectible levels of AZM in cither watershed. Where chlorpyrifos was detected, the
concentrations were all less than 0.009 ppb, 60 times lcss than the hazard threshold set by the
EPA. Id.

Furthenmore, the USGS studies of the Columbia Basin Plateau and the
Willametite Basin were conducted between 1992-1996. In the last ten years, however, the
agricultural industry has undergone many dramatic changes. For example, AZM was applied

on 17% less acres in 2000 than in 1991 and almost 30% total less pounds were used. Id. Y|

31. Similarly, the rate of use of chlorpyrifos per crop year has dropped at least 10% between

1991 and 2001, Id. 9 32, Furthermore, as previously noted, the majority of Washington
State growers have switched over to more efficient water delivery systems in the past decade,
resulting in less water diversion and less surface runoff. Id. ¥ 23. Given that actual water
quality samples taken ten years ago show concentrations of achive ingredients far below the
harm threshold standard developed by the EPA, and forther considering that agricultural
growers have adopted usc reductions tor many of these chemicals in the past ten years, there
is simply no basis for concluding that current agricultural practices arc jeopardizing

populations of salmonid species to an cxtent implicated by the Plamtiffs,

Good agricultural practices are supplemented by adhering to the restrictions
contained on the product’s label. The declarants all carcfully apply these chemicals

according to the product’s label. Bryson Decl. § 5; C. Estes Decl. 7 5; Berdan Decl,  5;
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Eslinger Decl. 9 5; Hanson Decl. 4 5; L. Peterson Decel. 5; C. Petersen Decl. 1 5; Sandidge
Decl. 9 5; Miller Decl. § 5; Jacobs Decl. § 5. For many of these chemicals, particularly the
organaphosphate (“OP”) insecticides, the labels already prevent application within a product-
specific no-spray buffer zone. For example, the changes to the AZM product label will
require 4 25-foot buffer zone for ground applications and a 150-foot buffer vone for senal
applications. Felsot Decl. § 38, Othcr chemical labels mandate the method by which
growers apply the chemicals. For example, new labels requirc applicators to dircct the spray
from the noszle only into the orchard when applying the chemical to the outer two rows in
order to reduce spray drift. [d. 40 . Incorporating additional restrictions into the product’s
label to manage tuture use is yet another way in which agnicultural growers indirectly
improve salmon habitat while allowing for gradual changes in agricultural practices which

arc not overly burdensome for growers to implement.

Given the extensive use of OP insecticides in the Pacific Northwest, if these
active ingredients were present in the waterways at levels which would pose jeopardy to
salman under the EPA’s harm threshold, one would expect to find evidence of past fish kills.
In conjunction with the reregistration process, the EPA publishes all known instances of fish
kills attributable to that active ingredient, Td, 4 35, The EPA data related to the usc of either
AZM or chlorpyrilos, two of the most allegedly toxic OP chemnicals, shows no fish kill
incidents related to these two products in the Pacific Northwest. [d. In other areas of the
United States where fish kills were attributable to these two chemicals, the events occurred
only after storms caused high levels of surface runoff. 1d. As previously explained, because
the application of chemicals in the Northwest coincides with the dry months, il is extremely

unlikely that any fish kills would result from surface runoff. In a risk assessment of
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chtorpyritos, assumaing a residue concentration in the water that is one-tenth of its LC50, the

EPA determined that only one individual salmonid in 30,000,000 would die al these

concentrations. Id. 4 36. The absence of fish kills support the contention that chemicals,

when applied under local conditions and in conformance with the label requirements, sirply
do not enter the local waterways in levels which would jeopardize the continued cxistence of

the salmonid species.

Finally, despite the fact that for the past 50 vears agricultural growers in the
Pacific Northwest have used chemicals which were considered highly toxic to fish, salmon
have returned to the rivers in record numbers in the past fow years. Id. 9 37. Thirty to fifty
years ago, growers were using chemicals that were highly persistent and bicaccumulated to
high levels in the fish tissue. _Id. Although the use of these most toxic insecticides has been
curtailed in the past thirty years, some of these same products are still used today. Id.
Considering that these same chemicals are still in vse today, yet record numbers of salmon
have been returning to Northwest rivers, a sirong argument exists that salmon are not

imminent danger from continued chemical vse.

D. Additional Suggestions To Modify The Scope Of The Injunction

1. Delay the operative date of the injunction until the EPA develops a
user-friendly, web-based system which enables a landowner to determine whether the
proposed application falls within the scope of the injunction

As thoroughly explained in sectton 1A, of this Motion, the current terms of
Order are overly vague and replete with confusing references to multiple outside sources. As
a practical matter, (his subjects 4 grower attempting to comply with this Order to a confusing
morass of ill-defined terms, overlapping geographic boundaries and multiple databases. The

Farm Burcau and Potate Commission recognize the disproportionate burden placed on
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growers who ar¢ attempiing (o understand and utilize the various tools referenced in the
Order, and hereby request that the operation of the injunctive Order be delayed until the EPA
develops a user-friendly, web-based system that offers one comprehensive database
displaying the geographic scope of this Order for each chemical and which also takes into
account possible overlapping ESUs for each listed species.

2. Reprioritize the EPA’s effects determinations in order of those

chemicals deemed critical to Washington agricultural industry and focus on those
salmon ESUs where the most agricultural activity occurs

The Farm Bureau and Potato Commission respectfully submit the following
summary of each chemical’s use and relative importance to Washington State’s agricultural
industry, attached as Exhibit 3. This list was generated to serve as a starting point to
reprioritize the EPA’s effects determinations in future discussions. The Farm Bureau and
Potato Cormassion suggest that the schedule of future effects determinations be reordered,
so that thosc chemicals most critical to growers are given priority, and thereby limiting the
cxtent of irretrievable loss. The current list is not prioritized in such a way as to minimizc
logs to growers. The repriortized list would initially focus on those chemicals routinely
applied by air and therefore subject to the 100-yard buffer zone, as well as those chemicals

deemed critical to the orchard industry®, The Farm Bureau and Potato Commission suggest

2 For example, the EPA has yet to do a risk assessment for the use of 2,4-D. See Exhibit 8.

2,4-T 35 a general use herhicide used to control a variety of broadleaf weeds and is critical to
dryland agricultural operations. Because 2,4-D must be applied aerially to maturing crops,
growers are subjected to the 100-yard buffer zone. The nature of the target crops, hay and wheat
for example, make ground application impractical, As all fields will nced to be aerially treated to
meet export standards, any land lying within the buffer zone will necessarily lie fallow.
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that this issue be further explored through either the appointment of a special master or by
submitting the issue to the mediation process. By reprioritizing the effects detenminations
using the information provided in Exhibit 3 as a starting point for discussions, the impact this
injunctive Order has on Washington State’s agricultural industry can thereby be minimized.

3. Create a categorical exclusion for the use of all herbicides

Herbicides, fungicides, and insecticides all have different biochemical
mechanisms as well as different physicochemical properties which cause these general
categones of chemicals to behave differently in the environment. Felsot Decl. 4 28, In
gencral, herbicides are much less toxic to aquatic species than insccticides. For example,
differences among LC50s suggest that some herbicides subject to the Order are hundreds of
times less toxic than the insecticides. ld. Therefore, a theoretical 1 ppb of 4 typical OP
insecticide in water will have a very different biological significance than 1 ppb of most
herbicides.  For this reason, establishing the same buffer zone for herbicides as those
cstablished for insecticides is unnecessary.

The EPA has yet to issue an cffcets determinaiion for some of the herbicides
deemed critical to Washington State growers, including 2,4-D, bromoxynil, oxyfluorfen, and
pendimethalian. See Exhibits 3 and 8, Several of these herbicides arc cspecially critical to
dryland crops, which, under this Order, prevents application within the 100-yard butfer zone.
For example, 2,4-D is the second most commonly used herbicide in the state and iy routinely
applied by air within 300 feet of salmon-bcaring streams in Washington State, Exhibit 3. As

noted by the declarants who grow timothy hay in Kittitas County, dryland crops require

Obviously, depending on the particular land at issue, a 100-yard buffer zone would cause

tremendous hardship to certain growers.
Mentor Law Group, PLLC
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aerjal applications of herbicides once the crop has reached a certain stage of matuniy to
ensure the crop meets export standards. Eslinger Decl. 6. The imposition of the 100-yard
buffer zone has a tremendous impact on severul of these growers, Likewise, oxyfluorfen is a
critical herbicide, and is applicd to 78% of Washington Siaie’s raspberries. Exhibit 3. As
previously noted, because raspberries are a niche crop, eliminating the use of this herbicide
within the buffer zones could have an jmpact on the national availability of this product
Because these herbicides are both critical to Washington agriculture and are generally much
less toxic to aquatic organisms, the Farm Bureau and Potato Commission respectfully request
that this Court modify its injunctive Order to allow the use of herbicides within the buffer
zoncs according to the product’s label pending an effects determination from the EPA.

4, Limiting use of chemicals to times when salmon are actually in
stream

The beginning of the salmon runs arc both somewhat predictable and widely
reported by the media. Therefore, the Farm Buregu and Potato Cominission propose that, by
limiting injunctive relief to coincide with the timing of the major salmon and steclhead runs,
the scope of the Order can be limited within cach salmonid ESU while still protecting the
vast majority of salmon and steelhead. By limiting the injunctive Order in this way, a level
of protection is afforded to salmonid species on a population level, thus ensuring the
chemical applications are nol jeopardizing salmon at the species level. The Farm Bureau and
Potato Commission further suggest that the timing restrictions can be adequately
disseminated to individual landowncts via the EPA website, local agricultural extension
offices, and the Tntervenor organizations themselves. By limiting the effect of thig Order to

coincide with the timing of the major salmon ESU runs, the salmon will be protected at a
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species level while allowing growers an additional mcasure of assurance that their growing
operations can continuc with minimal impacts,

5. For these chemicals that the EPA assigns a “may offect”
determination, include language in the order which allows chemical use if the EPA
snbsequently issues a 7(d) determination

The ESA places an additional substantive requirement on agencics, which only
applies after formal consultation is initiated, but pror to the issuance of a Section 7(d) states:

After initiation of consultation required under subsection (a)(2) of this section,
the Federal agency . . .shall not make any irreversible or irretrievable commitment of
rcsources with respect to the agency action which has the effect of foreclosing the

formulation or implementation of any reasonable and prudent alternative measures which
would not violate section (a)(2) of this section, 16 11.5.C. §1536(d).

In analyzing this section, the courts have articulated a two-part test. A Federal District
Court explmns: [Ulnder the express language of the statute, the federal agency is only
prohibited form making those commitments which involve the following two elements: (1)
an irreversible and irretrievable commitment of resources; (2) which foreclosc the

formulation or implementation of reasonable and prudent alternatives.  Pacific Rivers

Council v. Thomas, Civ. No, 92-1322-MA, 1994 WL 908600(D.Or. Oct. 20, 1994) at *3,

The Ninth Circuit has stated that, “non-jeopardizing agency action may take place during the
consultation process in light of the protections of section 7(d} where the action will not result

in substantive violations of the act.” Southwest Center for Biological Diversity v. United

States Forest Service, 307 F.3d 964, 973 (9“’ Cir. 2002) (withdrawn as moot). The Farm

Bureau and Potato Commission request that, should the EPA issue a 7(d) determination for
any of the active ingredients for which it has given a “may effect™ determination, that the

Order include a provision excepting the injunctive terms of relief during the consultation
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period. This would provide growers with an additional measure of security duting the period
this imjunctive Order is in cffect.
IV. CONCLUSION

The existing blanket Order is neither scientifically warranted nor easily
understood or implemented by landowncrs. Rather, the Order ireparably harms the same
growers who have voluntarily reduced their chemical usage and improved salmon habitat.
Because this Order can potentially remain in effect for several years, the Order adversely and
irreparably impacts individual growing operations, county revenues, national availability,
and the export market. These impacts have been imposed despite the Plamtiffs’ failure to
come forward with any evidence proving that modern agricultural practices are harming, let
alone jeopardizing salmonid populations.

Modem agricultural practices cannot only coexist with salmonid populations,
they can often protect and enhance salmonid populations. The Fann Bureau and Potato
Commsston respectfully request this Court review the terms of its injunctive Order in light
of the cvidence presented in this Motion. The Farm Burcau and Potato Commission also
request that this Court vacate its prior Order imposing blanket buffer zones pending an EPA
effects determination and subsequent consultation with NMFS. If the Coutt is unwilling to
vacate its Order, the Farm Burcau and Potato Commission tespectfully request this Court

adopl the suggestions limiting the scopc of the injunction.
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RESPECTFULLY SUBMITTED this J f‘ day of March 2004.
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Local Counsel for Washington State Farm Burcau
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